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MW/ ORDER
Per Dr. Arjun Lal Saini, AM:

The captioned appeal filed by the Assessee, pertaining to assessment

year 2011-12, is directed against the order passed by the |d. Commissioner
of Income Tax (Appeals)-9, Kolkata, in Appeal No.347/CIT(A)-9/Cir-33/2014-
15/Kol, dated 15.03.2016, which in turn arises out of an order passed by the

Assessing Officer under section 143(3) of the Act, dated 22.01.2014.

2.The assessee has raised the following grounds of appeal:

“1. That the CIT(A) has wrongly and for the reasons but known to him stated that AR
of the assessee did not press any other grounds except ground no.2 which the AR
has strongly denied this allegation.

2. That under wrong misunderstanding and/or other reasons known only to CIT(A),
he has erred in not deciding all the grounds except ground No.4 which was
specifically withdrawn vide written submission and specially in not deciding ground
No.3 and 6.



Late Madan Mohan Patodia through Pulak Patodia, L/R
ITA No.959/Kol/2016
Assessment Year: 2011-12

3. That the appellant craves leave to amend or withdraw above ground or add
further grounds on or before the hearing of the appeal.”

3. At the outset itself, the Id. Counsel for the assessee pointed out that CIT(A)
did not adjudicate Ground No.3 & 6 raised by the assessee, before him.
During the appellate proceedings, the assessee had requested to the Id.
CIT(A) not to press Ground No.4. But the Id. CIT(A) in his order stated that
none of the grounds are pressed except Ground No.2. In Ground No.2, the
CIT(A) directed the AO to allow depreciation as per law on expenditure
disallowed as capital expenditure. The Id. Counsel stated that during the
appellate proceedings, he had submitted before the Id. CIT(A) that Ground
No.4 should not be pressed and also asked verbally that Ground Nos.4 & 5
should not be pressed. Therefore, it is absolutely clear that during the
appellate proceedings, the assessee requested the Id. CIT(A) not to press
Ground Nos.4 & 5 but the CIT(A) considered all the Grounds, as if, these
were not pressed by the assessee except Ground No.2, which is wrong and

against the principles of natural justice.

The Id. Counsel, therefore, submitted before us, that the assessee has never
informed the CIT(A), not to press Ground Nos. 3 & 6. Since, the Ground
Nos.3 & 6 were not adjudicated by the CIT(A), therefore, the assessee has
been suffering losses. Therefore, the Id. Counsel requested the Bench to
direct the Id. CIT(A) to adjudicate Ground Nos.3 & 6. The Id DR for the
Revenue, has fairly agreed that ground Nos. 3 &6 were pressed by the
assessee but were not adjudicated by the Id CIT(A) because of error in

communication.

4. We have heard the rival submissions and perused the materials available
on record, we are of the view that during the appellate proceedings, the
assessee never requested the CIT(A) not to press Ground Nos.3&6. This
may be communication error in hearing the assessee. Therefore, ground
Nos. 3 and 6 remain unadjudicated, which is against the principle of natural

justice. Therefore, in the interest of justice and fair play, we direct the Id.
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CIT(A) to adjudicate Ground Nos.3 & 6 raised by the assessee. Accordingly,

we allow this appeal for statistical purposes.

5. In the result, the appeal filed by the assessee, is allowed for statistical

purposes.
Order pronounced in the open court on this 13/12/2017.
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